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Frequently Asked Questions Concerning the Consumer Product Safety Improvement Act (CPSIA)
March 5, 2009

These questions were supplied by IAAPA’s Games Committee and answered by IAAPA’s Government Relations Department. Members should use this information as a guide, but make their own decisions for their businesses, consulting legal counsel if necessary. Additional information on the CPSIA can be found at www.iaapa.org/safety/toysafety.

1. What does the law mean in plain English, as it pertains to the attractions industry? 
One cannot manufacture, sell, or otherwise distribute any children’s item containing phthalates or more than 600 ppm of lead after February 10, 2009. Children’s products include anything marketed primarily to children twelve years of age or younger such as toys, clothing, childcare items, and cribs or other sleeping devices.
2. Are the requirements stayed for one year? 
The CPSC issued a one-year stay only on the testing and certification provisions. Your item still cannot contain lead or phthalates.
3. Can I still sell my merchandise? 
You may still sell your merchandise if it does not contain lead or phthalates. 
4. Should I have all my merchandise tested and or certified? 
For now, you are not legally required to test or certify your products. However, you will still be held responsible for the content of your products, so you may find yourself in a situation where you have to test to determine if your products contain lead or phthalates.
As of February 10, 2010, merchandise will need to comply with testing and certification provisions. The manufacturer very likely has a plan in place to comply with these provisions. 
5. Who does this kind of testing? 
The testing is performed by an accredited third-party test facility. The CPSC has information about accredited test facilities and procedures on its website: http://www.cpsc.gov/ABOUT/Cpsia/cpsia.html#requirements. 
6. Is this situation likely to change and if so when?  
Additional provisions of the CPSIA will go into effect in August, 2009, as will a more stringent lead ban (300ppm). In 2010 the lead ban will get even stricter, going down to 90ppm if technically feasible.
It is unlikely Congress will consider additional CPSIA legislation this year.
7. If the company that imported the merchandise is no longer in business can we still sell or give away that product? 
As long as the product meets the lead and phthalate provisions, you may sell it or give it away now. In February, 2010, you will need to show that testing and certification have been completed on the products. Because the importer is no longer in business, this may mean a facility operator may have to contact the manufacturer directly or have the testing and certification done itself.
8. What are the penalties involved if you do unknowingly sell or give away a product that does not meet these new federal standards? 
Retailers need to know the lead and phthalate content of their products to avoid penalties. The increased penalties under CPSIA include imprisonment up to five years and fines up to $100,000 per offense, not to exceed $15 million. 
The CPSC has said they will not impose penalties against anyone for making, importing, distributing or selling children’s products to the extent that they are  made of certain natural materials such as wood, cotton, wool, or certain metals or alloys which the Commission has recognized rarely, if ever, contains lead (for a complete list, see here: http://www.cpsc.gov/businfo/frnotices/fr09/leadlimits.pdf); ordinary children’s books printed after 1985 or dyed or undyed textiles (excluding leather, vinyl, or PVC) and non-metallic thread and trim used in children’s apparel and other fabric products. The Commission has also said they generally will not prosecute someone for making, selling or distributing items in these categories even if it turns out that such an item actually contains more than 600 ppm lead. However, sellers will not be immune from prosecution if CPSC finds that someone had actual knowledge that these items did not comply with the CPSIA.
9. Is the government doing anything to help offset the cost of the testing or the merchandise that must be destroyed seeing as when it was purchased it was legal? 
No, there are no provisions in the CPSIA for such financial assistance. It is unlikely the legislation will be revisited this Congress.
10. How do phthalates affect a person?  We know what lead does, but does this also affect the brain/nervous system, or is it heart or lungs? 
The effects of phthalate exposure are somewhat unknown, which is why there is an interim ban on certain phthalates until the CPSC can conclusively say if they are dangerous or not. Some studies suggest exposure to phthalates may lead to reproductive issues. These studies are disputed in the scientific community.
11. Friends want to know more about the consistency of toys they already own.   I tried to explain soft plastics, but does that mean things like "spider rings" or little toy soldiers?  Or are they hard enough not to contain the substance?  What makes the dividing line between soft and hard?  
Outside of knowing every material that went into the making of a toy, it is impossible to say if a product has phthalates in it without testing. 
12. What type of information should operators share with their guests and employees? 
Businesses should have documentation available in the event of a guest, government or media inquiry, but how much information is shared proactively is an individual decision. On this and all topics in this area, counsel should be consulted if more assistance is needed on a specific decision.
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