ANALYSIS OF CPSC STAY OF ENFORCEMENT OF TESTING AND CERTIFICATION REQUIREMENTS
The Consumer Product Safety Commission (CPSC) voted today to stay the enforcement of testing and certification requirements under Section 102 (a) of the CPSIA, including for children's products.  An analysis of the stay follows.
· CPSC did not grant a stay of the February 10, 2009 effective date of the lead content requirements of Section 101 (a)(2) as requested in the NAM letter dated January 29, 2009.  CPSC states (Page 14) "Also the Commission emphasizes that the stay only applies to testing and certification, not to the sale of products that do not comply with applicable mandatory safety standards."

· This means that any children’s product not meeting the 600ppm lead content standard for accessible components is a banned hazardous product and can not be sold.  Retailers will not sell products where there is a question and may demand test data to prove that products meet the standards.  Books, bikes, apparel, electronic products, and others may still have to be tested even though the Commission may eventually complete its rulemakings and exempt those products.

· CPSC's actions grant no relief to manufacturers, retailers, thrift stores, resellers, distributors or others who have asked the CPSC for clarity regarding the definition of accessible components and exclusion of certain products or materials.  For example, if a manufacturer requests that a product be exempted by rulemaking, and ultimately it is not exempted, any such product sold would be subject to recall and the manufacturer could potentially be subject to class action litigation for selling banned hazardous substances.  Because these risks are too great, many manufacturers may not take these risks by continuing to sell products.
· Chairwoman Nord highlights in her written statement: "It is important to clearly understand what the stay does and does not do. The stay of enforcement of the testing and certification provisions will give some temporary and limited relief to small manufacturers, home-based businesses and crafters who cannot comply with the law without incurring substantial testing costs. However, the stay does not relieve them of complying with the underlying requirements enacted by Congress and which go into effect on February 10, 2009, dealing with lead, phthalates and a number of other toy standards. Any changes to these requirements will need to be addressed by Congress."

· Nord continues "The stay of enforcement does not provide relief for the charities, thrift shops, resellers and small retailers who are impacted especially hard by the retroactive effect of the lead ban to existing inventory. While these groups do not have a legal requirement to test their inventory, they must meet all standards enacted by Congress. Thrift shops, charities and other sellers will have to decide whether they will continue to sell children's clothing and other products that have not been tested, even though no one has suggested that they are unsafe. The retroactive nature of the lead ban has caused much of the concern that has been voiced over this law but Congress will need to address that issue; the CPSC cannot."
· The Commission press release linked to this document also says: "The Commission trusts that State Attorneys General will respect the Commission's judgment that it is necessary to stay certain testing and certification requirements and will focus their own enforcement efforts on other provisions of the law, e.g. the sale of recalled products." 

· In this manner, they admit that this stay has no legal effect on the ability of State AGs to enforce the testing and certification provisions.  

· A legislative solution will be necessary to provide actual relief to the businesses struggling to comply with this new law.  The Commission's action today, however, confuses the issue and may wrongly suggest to some that additional relief is no longer necessary.  
Commission Press Release on Stay of Enforcement: http://www.cpsc.gov/cpscpub/prerel/prhtml09/09115.html
Nord Statement on Stay: http://www.cpsc.gov/cpscpub/prerel/prhtml09/09115nord.pdf
Federal Register Notice of Stay: http://www.cpsc.gov/library/foia/foia09/brief/stayenforce.pdf
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