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· The H-2B program is essential for seasonal businesses that cannot fill seasonal jobs with America workers despite intensive recruitment efforts.  Seasonal industries that use the H-2B program include seafood processing, horse training, hospitality, landscaping, carnivals and amusement parks, and stone quarries.  Unfortunately, pending Department of Labor (DOL) rules will render the program virtually unusable for these seasonal small businesses.

· The H-2B program is important to workers.  For H-2B workers, the program provides well-paying seasonal jobs that allow them to provide for their families and still maintain their homes in their native countries.   This program is also important for American workers whose year round positions are reliant upon seasonal laborers during peak seasons.  In companies that use the H-2B program, both American and H-2B unskilled workers are well compensated; often well above the federal minimum wage and the prevailing wage.  

H-2B Wage Methodology Final Rule

· DOL issued a final rule on January 19 that will artificially increase H-2B hourly wages by more than 50%.  For many seasonal employers who operate on thin profit margins, such a dramatic increase in labor costs will drive them out of business or into bankruptcy. This rule was slated to go into effect on January 1, 2012, but DOL moved the implementation date to October 1, 2011.

· According to DOL’s own estimates, the rule will increase H-2B wages by the following: 
· Landscaping services, $3.60; 
· Janitorial services, $3.72; 
· Food services and drinking places, $1.29; 
· Amusement, gambling, and recreation, $1.37; and 
· Construction, $10.61.

· The actual cost to H-2B users is far greater than DOL’s estimates because DOL does not account for labor increases for similarly employed American workers or more experienced American workers whose pay should reflect the greater skill or experience level and be proportional to the hourly wage earned by lesser skilled workers.  It also does not include additional payroll costs, workers compensation insurance, overtime costs and other associated increases. 

· The H-2B Workforce Coalition estimates that the rule will result in annual increases of about $100,000 to $400,000 dollars on individual seasonal businesses that use the H-2B program.

· The new rule directly conflicts with President Obama’s January 18 Executive Order that calls for the elimination excessive and unjustified burdens on small businesses.

March 18 H-2B Program Proposed Rule

· The proposed rule is based on the mistaken assumption that the H-2B program is fraught with abuse. While this is not the case, DOL and the Department of Homeland Security already have significant authority to enforce against any employers that are not meeting their obligations to their H-2B and U.S. workers.

· Proposed changes would make the program costlier and more complicated for small, seasonal employers.  The rule would require employers to hire any qualified U.S. worker up to three days before the H-2B worker is scheduled to begin, even though the employer has already offered the job to the H-2B worker, assisted with the visa process and paid transportation, housing and other associated fees.  The proposed rule would also involve labor unions in the hiring process and require employers to pay transportation and subsistence costs for potential U.S. workers.  

Requested Action

Please contact DOL and ask the Department to rescind the January 19 final H-2B wage rule and abandon its plans to move forward with the March 18 proposed H-2B rule.
